
602 

37 CFR Ch. II (7–1–08 Edition) § 205.23 

sovereign immunity, preemption, privi-
lege, lack of relevance, or technical de-
ficiency. 

(f) Office procedures when an em-
ployee receives a demand or subpoena: 

(1) If the General Counsel has not 
acted by the return date, the employee 
must appear at the time and place set 
forth in the subpoena (unless otherwise 
advised by the General Counsel) and in-
form the court (or other legal author-
ity) that the demand has been referred 
for the prompt consideration of the 
General Counsel and shall request the 
court (or other legal authority) to stay 
the demand pending receipt of the re-
quested instructions. 

(2) If the General Counsel makes a 
determination not to authorize testi-
mony or the production of documents, 
but the subpoena is not withdrawn or 
modified and Department of Justice 
representation cannot be arranged, the 
employee should appear at the time 
and place set forth in the subpoena un-
less advised otherwise by the General 
Counsel. If legal counsel cannot appear 
on behalf of the employee, the em-
ployee should produce a copy of these 
rules and state that the General Coun-
sel has advised the employee not to 
provide the requested testimony or to 
produce the requested document. If a 
court (or other legal authority) rules 
that the demand in the subpoena must 
be complied with, the employee shall 
respectfully decline to comply with the 
demand, citing United States ex 
rel.Touhy v. Ragen, 340 U.S. 462 (1951). 

[69 FR 39334, June 30, 2004, as amended at 73 
FR 37840, July 2, 2008] 

§ 205.23 Scope of testimony. 
(a)(1) If a Copyright Office employee 

is authorized to give testimony in a 
legal proceeding, the testimony, if oth-
erwise proper, shall be limited to facts 
within the personal knowledge of the 
Office employee. An Office employee is 
prohibited from giving expert testi-
mony, or opinion, answering hypo-
thetical or speculative questions, or 
giving testimony with respect to sub-
ject matter which is privileged. If an 
Office employee is authorized to testify 
in connection with his or her involve-
ment or assistance in a proceeding or 
matter before the Office, that em-
ployee is further prohibited from giv-

ing testimony in response to an inquiry 
about the bases, reasons, mental proc-
esses, analyses, or conclusions of that 
employee in the performance of his or 
her official functions. 

(2) The General Counsel may author-
ize an employee to appear and give ex-
pert testimony or opinion testimony 
upon the showing, pursuant to § 205.3 of 
this part, that exceptional cir-
cumstances warrant such testimony 
and that the anticipated testimony 
will not be adverse to the interest of 
the Copyright Office or the United 
States. 

(b) If an Office employee is author-
ized to testify, the employee will gen-
erally be prohibited from providing tes-
timony in response to questions which 
seek, for example: 

(1) To elicit information about the 
employee’s: 

(i) Qualifications to examine or oth-
erwise consider a particular copyright 
application. 

(ii) Usual practice or whether the em-
ployee followed a procedure set out in 
any Office manual of practice in a par-
ticular case. 

(iii) Consultation with another Office 
employee. 

(iv) Familiarity with: 
(A) Preexisting works that are simi-

lar. 
(B) Registered works, works sought 

to be registered, a copyright applica-
tion, registration, denial of registra-
tion, or request for reconsideration. 

(C) Copyright law or other law. 
(D) The actions of another Office em-

ployee. 
(v) Reliance on particular facts or ar-

guments. 
(2) To inquire into the manner in and 

extent to which the employee consid-
ered or studied material in performing 
the function. 

(3) To inquire into the bases, reasons, 
mental processes, analyses, or conclu-
sions of that Office employee in per-
forming the function. 

(4) In exceptional circumstances, the 
General Counsel may waive these limi-
tations pursuant to § 205.3 of this part. 
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